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The brief of appellee is replete with confident asser-

tions which, by curious coincidence, are necessary links in

the logic of appellee's case. But the case, as set forth in

appellee's statement of facts, is not that charged in the

indictment.

That document in substance charges (R. 2-29)

:

(1) A scheme to obtain money and property from

investors by selling them tlie stock of the Merrill Mor
tuaries. Incorporated, of Utah, and to lull said investors

into inaction and a feeling of security. (R. 4)

(2) The particular details of the scheme are:

(a) The organization of the Merrill of Utah.

(R. 4-5)



(b) Successive amendments to its articles of

incorporation. (R. 5-6)

(c) Control by appellants of the Merrill of Utah

and affiliated companies. (R. 6)

(d) Merrill of Utah to acquire the Deseret stock,

and the assets of MerriU of Oregon and Gateway of Mon-

tana. (R. 6-9)

(e) Organization and control of Mortuaries

Service Corporation. (R. 9)

(f) Sale of preferred stock of Merrill Mortu-

aries to investors. (R. 10),

(3) By false pretenses, etc., which were designed to

induce investors to pay in their money and to lull them

into inaction and a feeling of security. (R. 11-27)

(4) The use of the mails in furtherance of the

scheme alleged. (R. 27-55)

See Appellee's brief, page 47, for its interpretation

of the scheme alleged in the indictment.

The sale of stock is the only means by which it is

alleged that the money and property of others were to be

gained. This purpose consummated or abandoned, the

artifice alleged was at an end.

The sale of burial certificates is neither directly nor

indirectly referred to in the indictment. Appellee says

(Appellee's Br., p. 8)

:

"It is apparent that the mortuary business was

to be operated simply as a blind for the sale of this

paper." (referring to certificates of service)



This statement definitely is outside the widest limits of

the indictment. It is in direct conflict with all of the

evidence in the record. Mortuaries have been operated

from 1925 until the present time for the burial of the

dead (R. 905). No certificates of service have been sold

since 1931 (R. 943).

The resale of the Deseret Mortuary stock, the rob-

bing of the Deseret Mortuary, the organization of the

Mortuaries Service Corporation to absorb all profits, are

not specifications of the indictment. Appellants stand

convicted of an alleged scheme to obtain money from

investors through the sale of stock, and were charged

with nothing more.

The limits of this brief prevent a specific reply to

these and similar inaccuracies in appellee's brief. For
their correction we must appeal to the record.

ASSIGNMENT OF ERROR NO. I {R. 119) —
DEMURRER {Appellee's Br., pp. 17-31)

Appellants do contend:

(a) That the indictment does not state a public of-

fense. See demurrer to indictment (R. 55); Assignment

of Error No. I (R. 119).

(b) That the indictment does not adequately charge

the devising of a scheme. See demurrer (R. 57).

(c) That the evidence is not sufficient to justify

the verdict of the jury. See Assignment of Error No. VI
(R. 132) ; separate Assignments of Error, Charles S. Mer-

rill (R. 106), Clarence Merrill (R. 110), Soren Rasmussen
(R. 114).



(d) That appellants have not abandoned any part

of their attack upon the sufficiency of the indictment.

(See Appellants' Brief, pp. 22-25.)

Appellants insist on the contention there made.

ASSIGNMENT OF ERROR NO. II {R. 119) — BILL OF
PARTICULARS {Appellee's Br., pp. 31-33)

Appellants again assert that a denial (R. 96) of ap-

pellants' motion for a bill of particulars (R. 72-95) con-

stituted an abuse of discretion under the circumstances

pointed out in appellants' brief.

ASSIGNMENT OF ERRORS NOS. VI (R. 132), XVII
(R. 151), XVIII {R. 154), A7X {R. 156), XXI {R. 163),

XXII (R. 165), XXIII {R. 168), XXIV {R. 171), XXV {R.

175), XXVI {R. 177), XXVII {R. 179), XXVIII {R 181),

XXIX {R. 184), and XXX {R. 186), AND SEVERAL
ASSIGNMENTS OF ERROR OF CHARLES S. MER-
RILL {R. 106), CLARENCE MERRILL {R. 110) AND
SOREN RASMUSSEN {R. lU)—PROOF OF ARTIFICE
WHEN INDICTMENT LETTERS WERE DELIVERED

HAS FAILED (Appellee's Br., pp. 47-58)

On the analysis of the indictment it can not be denied

that the investing i)ublic were to be defrauded alone by

means of stock sales. (R. 10) When the design to market

the stock of the Merrill of Utah was fulfilled or aban-

doned, the artifice, which the appellee charges, was no

longer alive. After that moment no letter could be sent

for the purpose of executing that scheme.

To the facts summarized in the appellants' lirst brief

(Appellants' Br., pp. 9-12) we add: A permit to sell stock



in Montana was issued by the Investment Commissioner

of Montana in January, 1930 (R. 252-255). This permit

limited sales to September 15, 1930 (R. 257). The permit

to sell stock in Montana required the proceeds of all sales,

less commissions, to be spent through a trustee in Mon-

tana for purchasing- real estate and building mortuaries

(R. 254). The evidence shows J. J. Wuerthner, a member

of the Great Falls bar (R. 279), was appointed trustee

by the Investment Commissioner (R. 281). The appellee

did not undertake to prove the slightest violation of the

conditions of this permit.

The significant fact remains that before the end of

1931 the mortuaries were all built, the trust fund temii-

nated, the final accounts of the trustee approved by the

Investment Commissioner. No more convincing evidence

of the termination of this scheme prior to April 13, 1932,

should be required.

On page 24 of Appellee *s Brief our contention is con-

firmed :

"The plan was so unsound that the appellants

immediately ceased the sale of the certificates under

the passage of that act and never ap])]ied for a per-

mit to sell in Montana." (R. 965-966)

The act referred to was Chapter 194, Laws of Montana,

1931. (Appellants' Br., Appendix, p. lvi). The sale of

burial certificates was prohibited and ceased by March
1931. (R. 924)

The active sales campaign in Montana ended Sep-

tember 15, 1930. (R. 929) No stock was sold in Washing-

ton beyond August 1931 (R. 979). No stock was sold



or collections made anywhere in any state after Septem-

ber 1931 (R. 943; Appellant's Br., pp. 9-12).

(a) Exhibit 71, The Indictment Letter in Count Ten

In this Court for the first time appellee now contends

that Exhibit 71 (R. 529-530) is sufficient evidence to ex-

tend the life of this scheme into May 1932. (Appellee's

Br., pp. 54-55) In fact, this letter of May 26, 1932, set

out in Count Ten of the indictment (R. 52-55), conveys

an exactly opposite idea. Its entire contents and, as well,

the testimony of the appellant, Charles S. Merrill, to which

reference is made in Appellee's Brief, pages 54-56, are to

negative any intent at all to sell stock.

Rather this letter designed the retirement and can-

cellation of stock already sold, its withdrawal from the

hands and ownership of the public. The retirement cam-

paign outlined is the converse of the sales campaign

prosecuted.

Whatever counsel for appellee may write of this way
of meeting Mr. Skola's demands, there is no specification

in the indictment, as this letter indicates, of a device

to defraud by the purchase and cancellation of stock. No
such device, then, can be punished here. See McLendon
V. United States, {C.C.A., 6th Cir.) 2 Fed. {2d) 660, at 661.

If this letter be referred to the scheme described in

the indictment, it is utterly pointless to evidence an intent

to sell Merrill stock existing on May 26, 1932.

As for Mr. Skola: he had paid his money in 1929.

By him no further payments were to be made. (R. 750,

737, 933, 842-844) For him the artifice described in the

indictment was dead.



As for the public : this letter did not seek from them

any investment at all. To the contrary, the Skola stock

was to be withdrawn from circulation in payment of

funeral services rendered. It was to be cancelled, not

issued. We need but refer to the exhibit and record actu-

aly before the Court.

We quote (Exhibit 71 ; R. 529-530)

:

".
. . . and immediately return it to us showing

its application against this funeral service to the

amount of $100, then mail the stock back to us so that

it can be cancelled, and also send the $100 with it.

In other words, we want to show this stock as having

been cancelled through its being applied against a

funeral service instead of being purchased back from

Mr. Skola .... " (italics ours)

In the opening lines of this exhibit, mention is made
of an agreement to "retire one share of this a month at

the price of $100 per share" (R. 529).

The closing paragraph is (R. 530)

:

''When we have reacquired this Skola stock and

cancelled the stock traded for Deseret Mortuary

Company common stock, there will be no preferred

stock outstanding, practically, except the Montana
Mutual Preferred Stock and what little was sold in

Utah and Nevada."

{b) Testimony of Charles S. Merrill

Nor did the appellant, Charles S. Merrill, testify

otherwise. The short reference made in the brief of the

appellee (p. 55) does not fairly present what he said (R.



971-972) and is not at all the meaning conveyed by his

testimony.

His statement is, "My idea was it was to be can-

celled through the cancellation of burials like on other

stock". (R. 971) Again, "I told Elliott to have the stock

cancelled like we cancelled stock on the funerals." (R. 972)

Mr. Merrill repeats, '\
. . I told him to retire the

stock as he did our other stock against funerals." (R.

972) Once more he says, "I wanted to cancel it as the

other stock was cancelled on a funeral burial. I didn't

want it shown as being purchased back from Skola, be-

cause I had the idea we could buy the stock through a

funeral cancellation." (R. 972)

All preferred stock was retired, when presented, in

payment for funerals. (R. 807)

Read with the context, the excerpts taken by the ap-

pellee from Mr. Merrill's testimony (Appellee's Br., p. 55)

yield no meaning other than that it was intended to

retire the Skola stock and to keep it out of the hands

of the public. Such, too, is the uncontradicted intent of

Exhibit 71.

Moreover, in this connection the witness Gagner tes-

tified with reference to this letter (R. 531), "I did not

follow out the instructions that were given in that letter."

And later on (R. 1034); "Nothing was ever done pur-

suant to that letter.
'

'

Here, the appellee is bound to the fact to which Mr.

Merrill himself testified (R. 934), "The plan contained

in that letter for the retirement of the Skola stock was

never carried out,"; he repeats later (R. 972), "... I

know it was cut out. We never did it."



Finally, Mr. Merrill's testimony on direct examination

(R. 934), upon which appellee dwells (Appellee's Br., p.

55), is the uncontradicted reason why no stock was ever

retired in line with the suggestion written in Exhibit 71.

The explanation here is not of the abandonment of a plan

to sell, in mind in the spring of 1932. It is, to the con-

trary, an explanation of the abandonment of a plan to

retire stock sold in 1929.

We repeat, there is in the record no evidence that the

sale or resale of any stock was planned after September

1931. The record of the testimony of the other witnesses

and of Mr. Merrill agree entirely at this point.

What we have written in our brief in chief (Appel-

lants' Br., pp. 9-12, 36-44) has not been met by our adver-

saries. Evidence which shows a positive effort to retire

shares previousl}^ sold, which is uncontradicted and unde-

nied, and which is supported by every intendment of the

appellee's exhibit and witnesses, does not make out a

case for the prosecution. The extremity of the appellee's

resort to Exhibit 71 and Mr. Merrill's testimony in that

connection discloses the weakness which is fatal to its

case.

The peremptory charge should have been given, the

motions to acquit granted. The alleged scheme to obtain

money from the sale of stock to investors had terminated

;

no scheme to loot the assets of the corporation was

pleaded at all. The Montana stockliolders insisted on di-

vorcing all operations outside of Montana (R. 962-963);

the meeting with stockholders in Montana in the summer
of 1932 was solely for the purpose of combating the organ-

ized propaganda of undertakers. No furtherance of any

scheme to obtain money or property from investors was
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shown in the organization or operation of the Mortuaries

Service Corporation; no illegal use or improper repre-

sentation concerning the Mortuaries Service Corporation

appears any where in the indictment or evidence.

(c) Appellee's Authorities

Without questioning the rule laid down in the case of

McNear v. United States, {C.C.A., 10th Cir.), 60 Fed. {2d)

861, we are told it does not sustain our contention, because

only two investors were involved in that case. We submit

that a scheme to defraud many may be terminated or

abandoned and finally barred by the statute of limitations

as well as a scheme to defraud two. The McNear case,

therefore, does sustain appellants' contention.

Particularly in the McNear case the indictment let-

ters relied upon were unquestionably written to soothe

the doubts and fears of the victims. (See 60 Fed. {2d)

862.) The use of the mails specified in the indictments

directly touched the subject matter of the executed fraud.

Yet these lulling letters were no violation of the law, for

the fraud was completed. The design to placate the pur-

chasers, to allay their anxiety, was not enough. The appli-

cation of this reasoning and decision to the facts at bar

is clear.

In Brady v. United States, {C.C.A., 9th Cir.) 26 Fed.

{2d) 400, a scheme is alleged to sell stock generally to the

public which was in the course of operation after, as well

as before, the mails were used. The situation, therefore,

is not identical with the case at bar.

As well, in the case of Leivis v. United States,

{C.C.A., 9th Cir.) 38 Fed. {2d) 406, the notes were still be-

ing offered to the public at the time the lulling letters were

mailed.
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The case of Newingham v. United States, {C.C.A., 3rd

Cir.) 4 Fed. {2d) 490, recognized that, if the sale was com-

plete, no offense was committed. The difficulty in the New-

ingham case was that there was an initial payment made,

with payments in the future yet to be collected.

We have here foreclosed any possibility of a scheme

to obtain money from the sale of stock continuing in exist-

ence after September 1931. We now discuss for a moment

the effect of the allegations in the indictment alleging

a lulling of investors into inaction and a feeling of secur-

ity.

{d) The Allegation of Lulling into Inaction

The indictment alleges no purpose or intent in the

appellants for the lulling of the investors into inaction,

which is charged. (R. 4, 11-12) These w^ords, as they

appear in the indictment three times (R. 4, 11, 12),

are meaningless and mere surplusage, in no wise suffi-

cient of themselves to carry an abandoned and terminated

scheme to defraud in existence past April 13, 1932, and

through the period covered by the indictment letters,

namely, to January 28, 1933 (R. 47), months after the

company had been placed in the hands of receivers in

Utah and Montana. (R. 205)

To give the words ''and to be lulled into inaction and

a feeling of security by means of material false and

fraudulent pretenses," (R. 11) any legal significance,

there must be the assumption that two schemes are

pleaded, first, a scheme to obtain money, and, second, a

scheme to lull into inaction. This would, indeed, seem to

be the intent of the pleader (R. 11)

:
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"It was further a part of said scheme that said

investors were to be induced to invest their money
in the Merrill Mortuaries, Incorporated (a Utah cor-

poration), and in the shares of stock of the same and

to send and pay their said money to defendants, and

to be lulled into inaction and a feeling of security, by

means of material false and fraudulent pretenses,"

etc.

If so, then it is respectfully submitted that the words

'^and to be lulled into inaction and a feeling of security by

means of material false and fraudulent pretenses" are not

a sufficient allegation upon which to sustain a conviction,

in the face of both general and special demurrers and the

motion for bill of particulars.

This conclusion necessarily follows from the rules

laid down in cases cited by appellee. All require the

scheme to be pleaded with certainty sufficient to show its

existence and character, and fairly to acquaint the ac-

cused with the particular fraudulent scheme charged

against him. No purpose, no intent, and no characteris-

tics are shown of any scheme here attempted in the in-

dictment by the words above quoted. Tlie scheme to obtain

money from investors is barred b>- the statute of limita-

tions, the details and evidence of the scheme to induce in-

action are utterly lacking.

We add that only two purposes for lulling letters have

ever been suggested: (1 ) to make easier contemporaneous

or future sales; and (2) to complete collections on sales

already made. The indictment is silent on these points;

the evidence affirmatively shows the absence ol' both.

If the indictment attempts to allege two schemes and

we. eliminate all allegations with reference to the first,
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those pertaining to the second would be insufficient. It

cannot be contended that with the words "lulling them

into inaction and a feeling of security" stricken from the

indictment in the three places in which they appear (R. 4,

11, 12) the life q£ any alleged scheme was extended

beyond September T931. The importance of scrutinizing

these words carefully, therefore, is apparent.

The appellants ever since the return of this indict-

ment have been at a loss to know what the fraudulent

scheme or device was which was designed for the pui*pose

of lulling investors into inaction. Two of the alleged false

representations contained in paragraph 14 of the indict-

ment (K 24) are charged to have been made long after the

scheme to obtain the investors' money had been concluded.

The jury were instructed that they might find the de-

fendants guilty "if the Government proves any one or

more of the material representations as charged to your

satisfaction" (Assignment of Error No. X, R. 137). Our

conclusion must be that the meaning drawn by the ap-

pellee was that the jury under the indictment were author-

ized to find the defendants guilty upon a representation

alleged to have been made after the scheme was con-

cluded. No other meaning can be found for these fugitive

charges in this indictment in the light of the court's

instructions.

ASSIGNMENT OF ERROR NO. XXXI {R. 189) — IN-

TRODUCTION IN EVIDENCE OF ORIGINAL SKOLA
TRANSACTION {Appellee's Br., pp. 40-44)

Charles S. Merrill sold John Skola part of his per-

sonal stock in 1929. (R. 934) This stock was fully paid

for in 1929. (R. 743, 746) From the entire record it is

clear that this transaction formed no part of any joint

scheme or device or any conspiracy entered into by the
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defendants named in the indictment. The appellant, Soren

Rasmussen, was in no wise connected therewith, yet he

stands convicted of devising a scheme of which the Skola

transaction, by the introduction of this evidence, excepted

to by appellants, was made a part. The appellant Rasmus-

sen is not charged with, or shown to have had, any notice or

knowledge of this private business between Merrill and

Skola.

ASSIGNMENT OF ERROR NO. X {R. 137)—INSTRUC-
TION TO CONVICT ON PROOF OF A MATERIAL

REPRESENTATION {Appellee's Br., pp. 61-65)

Of equal importance with the fact that no scheme to

defraud existed when any indictment letter was mailed

is the error of the lower court in the giving of appellee's

requested instruction, set forth in Assignment of Error No.

X. To the giving of this charge the appellants duly excepted

(R. 137). The appellee has failed to cite any authority

sustaining this instruction. The giving of this instruction

constitutes prejudicial error.

Other parts of the charge, particularly those referred

to by appellee in its brief (p. 64), made an irreconcilable

conflict, and left to the jury the privilege of following the

one or the other, as they saw tit. One juror may have

elected to adopt one rule, another the other. Here we invite

the Court's attention to pages 49-52 of appellants' brief

in chief.

When the challenged paragrapli of the charge is read

against the background of all that was given the jury as

the law of the case, the conclusion is inescapable, we em-

phasize, that the jurors were offered the alternative of

accepting this statement of the law "from the govern-

ment's point of view" (R. 1068), and of disregarding
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all else at this point. The verdict of guilty indicates that

in accordance with this instruction the jurors conceived

it to be their bounden duty to convict if a single repre-

sentation to which the indictment refers was judged by

them material and was made. The conflict is irreconcilable,

and the error is too manifest and prejudicial for further

discussion.

To the authorities cited to this point in the appellants'

brief in chief (pp. 55-56), we add Stokes v. United States,

{C.C.A., Sth Cir.) 264 Fed. 18, 23; Bishop v. United

States, {C.C.A., 8th Cir.) 16 Fed. {2d) 406, 408-409.

No authority for the paragraph of the charge covered

by Assignment No, X is to be found in Levine v. United

States, {C.C.A., 9th Cir.) 79 Fed. {2d) 364. This much ap-

pears from the quotation set out in appellee's brief,

(p. 64)

The cases cited in the Levine case go no further than

the Levine case itself. For example, in the case of Havener

V. United States, {C.C.A., 10th Cir.) 49 Fed. {2d) 196, the

court says at 199

:

'*.... "it is not necessary to prove all of the false

representations charged if proof of a lesser number

lays a sufficient foundation for a finding by the jury

that the scheme in substance was in fact devised."

(italics ours)

Substantially the same language is used in the opinion

of the court in Kaplan v. United States, {C.C.A., 2d Cir.)

18 Fed. {2d) 939, 943:

"A sufficient number of them were established,

and, if the proof established, as it did, the common
scheme intended for using the mails, that is suifi-

cient." (italics ours)
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In Mathews v. United States, {C.C.A., 8th Cir.) 15 Fed.

{2d) 139, the court says at 143:

"But no particular element need be proven if the

other elements, when proven, are sufficient to estab-

lish the scheme." (italics ours)

In Myers v. United States, {C.C.A., 2d Cir.) 223 Fed.

919, the court goes no further than to hold that it is not fatal

if some misleading representations were not made.

In the case of Lewis v. United States, {C.C.A., 9th Cir.)

SSFed. {2d) 406, this Court said at 410:

'

' At the outset it should be noted that if any one

of the material representations made were false and

known to be so by the appellants and that purchases

were made in reliance thereon, the conviction must be

sustained, regardless of the proof or failure of proof

of other items of alleged fraud." (italics ours)

The instruction complained of falls far short of meeting

the requirements of any of these rules; especially so when

one considers the failure of the court, as covered by As-

signment of Error No. XV, to give the jury any instruc-

tion on the nature or elements of the charge made against

appellants in the indictment.

ASSIGNMENT OF ERROR NO. XI {R. 139)—
INSTRUCTION ON INDIFFERENCE

{Appellee's Br., pp. 67-72)

The case of Slakoff v. United States, {C.C.A., \h'd Cir.)

8 Fed. {2d) 9, warrants only the statement contained in

the charge covered by this assignment that "it is the duty

of one signing and sending out statements to make such

investigation as is necessary to enable him honestly to
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sign and send out the statements." The Third Circuit

Court of Appeals then says at 10:

''If he did not do this, but acted with such gross

carelessness and indifference to the truth of the rep-

resentations contained in the statements as to war-

rant the conclusion that he acted fraudulently, then

his conviction may stand."

But in the instruction in this case the lower court con-

tinues (R. 1069)

:

"If he does not do this then you may find that he

acted with such gross carelessness and indifference

to the truth of such representations contained in the

statements as to warrant tlie conclusion that he acted

fraudulently in so signing and sending out the state-

ments. '

'

The difference is not only apparent but serious. The

instruction, as given, authorized the jury to find from the

mere signing and sending out of a statement without in-

vestigation that a defendant acted fraudulently in signing

and sending that statement. Such is not what the court

held in the Slakoff case. The instruction here goes much

further and was highly prejudicial to the appellants.

The case of McDonald v. United States, {C.C.A., 6th

Cir.) 241 Fed. 793, concedes the admissibility of evidence

pertaining to the failure to investigate as bearing on the

question of good faith, but holds that under all circum-

stances it is the actual belief and actual intent of the appel-

lants which constitutes the criterion by which the transac-

tion must be judged. The court says (241 Fed. 798)

:

".
. . . his actual belief is the ultimate fact which

makes him innocent or guilty."

This instruction permitted the jury to consider the fail-

ure to investigate as sufficient, regardless of the actual in-

tent of the appellants.
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ASSIGNMENT OF ERROR NO. XV (R. 146) — FAIL-
URE TO DEFINE CHARGE IN INDICTMENT

{Appellee's Br., pp. 65-66)

In its discussion of this assignment the appellee no-

where points out any instruction of the court to the

jury defining the charge or outlining what were the mate-

rial representations and parts of the indictment.

The exception of the appellants to the court's failure

thus to charge was taken after the court stated he would

read to the jury portions of the statute (R. 1093)

:

"The Court: Yes. Well, there is one thing I

have omitted and I am going to do it right now.

I have marked it in my notes and I am going to read

the statute upon which this prosecution is based, so

that you

—

''Mr. Rich: May I have one further exception, to

the failure of the Court to define the charge and out-

line the material representations and parts of the

indictment.

"The Court: Yes."

The court then read parts of the statute, as it had in-

dicated it would before the exception was taken. (R.

1093-1094) The validity of tlie exception taken was there-

by in no wise atfected. The court did not undertake to

define the oliarge or outline the material representations

and parts of the indictment at all. Appellants' exception

went to the indictment and not to the statute under which

it was brought.

We are told that this Court denied an identical con-

tention in the case of Girson, et al. v. United States,

(CCA., 9th Cir.) 88 Fed. {2d) 358. This case considered a

motion for a directed verdict which was not renewed after
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the case had been reopened on the motion of the defend-

ants and further evidence adduced. The two situations

are in no wise comparable.

ASSIGNMENT OF ERROR NO. XVI {R. 147) — AD-
MISSION IN EVIDENCE OF EXHIBIT 35, LETTER

OF MUTUAL MORTUARIES ASSOCIATION
{Appellee's Br., pp. 33-36)

Exhibit 35 is entirely outside the scope of the indict-

ment. The later admission of Exhibit 19 in evidence with-

out objection does not waive appellants' exception to Ex-

hibit 35. Dowdy v. United States, {C.C.A., ^th Cir.) 46 Fed.

{2d) 417 at 426; Wilson v. United States, {C.C.A., 8th Cir.)

4 Fed. {2d) 888; Eisenshank v. State, {Ind.) 150 A^. E,

365; compare Cofer v. United States, {C.C.A., 5th Cir.) 37

Fed. {2d) 677, 679; 16 C. J. 886, Sec. 2220; Burnett v.

Commonwealth, {Ky.) 67 .S'. W. {2d) 683, 684. The fail-

ure of the appellee to support its statement by authority

in the light of these authorities is significant of its weak-

ness.

ASSIGNMENT OF ERROR NO. XX {R. 159) — RE-
SALE OF DESERET MORTUARY STOCK—EXHIBIT
98—MINUTES DIRECTORS' MEETING MARCH

10, 1932 {Appellee's Br., pp. 36-40)

The resale of Deseret Mortuary stock in March 10,

1932 is not mentioned in the indictment. Only the original

sale in September 1929 is alleged (R. 6). The evidence

discloses no connection between the sale of stock to in-

vestors and the resale of the Deseret stock. Appellee

suggests no reason why the resale, if deemed part of the

scheme to defraud, should not have been pleaded, as



20

was the original sale. Appellee says the resale was "to

loot the company" (Appellee's Br., 36-37); but the loot-

ing of the company forms no part of the scheme alleged

in the indictment; nor is it a means alleged by which the

appellants could further the scheme described. The sale

price of the Deseret stock in 1932 was not competent evi-

dence for any purpose to establish its value three years

before, in 1929. Mandelbaum v. Goodyear Tire & Rubber

Co., {C.C.A., 8th Cir.) 6 Fed. {2d) 818; Nunemacher v.

Western Motor Transport Coinpany, {Cal. App.) 255 Pac.

266.

We urge a reversal of the judgments as prayed in our

brief in chief.
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